

















































































































Attachment
No. 6
Letter from Thomas Rowe
dated April 1, 2010

Planning Commission
Meeting of
May 18, 2010
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California State License B-440991
1301 El Finito Way
Santa Ana, California 92705
(714) 573-0644

April 1, 2010

Carole L. Kendrick
City of Hemet
Planning Department
445 E. Florida Ave.
Hemet, CA 92543

Re: CUP NO. 05-03
Dear Carole,

Thank you for your assistance regarding Mr. Sehremelis’ project in the city of Hemet. As you
are aware, Mr. Sehremelis continues to be very interested in developing a light retail/
commercial center consisting of Food Use (Subway, Quizino’s, Frozen Yogurt, Ice Cream,
Donuts) etc. and Retail (Clothing, Book Store, Cleaners, common Retail Sales) and small
Medical Offices (Dentist, Optometry, Chiropractic, and Physical Therapy) etc...

We look forward and appreciate the opportunity to present the original Planning Department. |
recommended plan to the new Planning Commission.

As you are aware, after working with the Planming Dept. for over an eleven month period in
2005, the Planning Commission rejected the development as presented with the parking in the
front of the center. Mr. Sehremelis, felt that this was too small of a center to place the building
out on the street and the parking in the rear. He has security concerns along with the overall
concern with future success of the center using the 2005 Planning Commissions required
Building design.

Please let us know the date of the next Planning Commissioners Meetiﬁg/Work Study in which
we will be able to address the future of this project.

Sincerely,

A

Thomas Rowe
(714) 240-3940




AGENDA #6.

Staff Report

Il

TO: Honorable Chairman and Members of the Planning Commission
FROM: Deanna Elliano, Community Development Directo%

DATE: May 18, 2010

RE: REPORT REGARDING ABANDONED SHOPPING CARTS
BACKGROUND:

The Planning Commission has expressed concerns to staff regarding the proliferation of
abandoned shopping carts on vacant lots and parkways along some of the City's primary
arterials. At the Planning Commission meeting of February 16 2010, the City's Public Works
Director, Mike Gow, presented a verbal report on this issue and the efforts that City crews
currently undertake to remove the carts from the public right of way. At the conclusion of that
meeting, staff was directed to research options to make the business owners more responsible
for controlling and retrieving their carts. The following information is offered for discussion and
consideration by the Planning Commission.

The staff and the Assistant City Attorney have researched various ordinances from other cities
related to controlling and removing shopping carts, as well as state law requirements for providing
notice and collection of abandoned carts. Local government control is limited to a large extent by
state law regarding shopping carts, as set forth in Section 22435 of the California Business &
Professions Code (see Exhibit 1). The City of Hemet's existing ordinance regarding abandoned
shopping carts is contained in Chapter 30, Sections 71-79 of the Municipal Code, and is included
as Exhibit 2 to this report.

Existing City of Hemet Ordinance:
The City of Hemet's existing ordinance essentiaily mirrors the state law requirements, and
includes the following provisions:

¢ The abandonment of shopping carts on public property is declared to be a public nuisance
and promotes blighted conditions.

e Ali shopping caris within the City are required to have a sign identifying the
owner/business, address, telephone number, and notification that it is a violation of state
and city law to remove the cart from the premises.

¢ All businesses using shopping carts are required to post a sign at public access points to
the parking area and to the business stating that it is unlawful io remove shopping carts
from the premises.

0 City of Hemet - Planning Department [J
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» Provided that the cart has the identification sign required above, it is unlawful to remove,
abandon, or be in possession of a cart removed from the premises.

e Shopping carts that have been abandoned may be immediately picked up and impounded
by the City if:

1. The location of the cart will impede emergency services, OR
2. The cart does not have the required identification sign affixed to it

o Abandoned shopping carts that have the required sign affixed may not be picked up and
impounded by the City unless the owner has received notice from the City of the cart's
location, and the cart has not been retrieved within three business days from the time of
notification.

e Carts impounded by the City must be at a location accessible to the owner of the cart and
open six hours/business day (Carts are impounded at the City Yard).

e Carts that are impounded and not retrieved by the owner within 30 days, may be sold or
disposed of by the City.

e The Council may establish an impound fee to recover the cost of impounding the cart.
(Note: This fee may not have been established)

o The City may charge a fine of $50.00 per occurrence (not per cart) in excess of three
occurrences (days) within a six-month period. In other words, the City could not assess
the fine until it impounded carts owned by a specific retailer on at least four separate
occasions, regardless of the number of carts impounded. This limitation and maximum
fine is governed by state law.

Ordinances Adopted in Other Cifies:

As noted above, the current requirements pursuant o state law are cumbersome, time
consuming and frequently ineffective. Many cities in Southern California have recently enacted
ordinances that supplement the state law requirements and attempt to place greater responsibility
on the retailers to control their shopping carts. To our knowledge, these ordinances have not
yet been tested in the courts. Staff has reviewed ordinances adopted by the following cities:
Costa Mesa, Escondido, Long Beach, Milpitas, Rialto, Duarte, Bellflower, Alhambra, and San
Mateo. The ordinances continue to incorporate the state requirements, but also introduce
additional provisions. Although there are variations, the ordinances include several common
themes, as outlined below:

1. A Requirement that businesses have a "Cart Containment Plan” reviewed and approved
by the City. These plans can include physical measures such as wheel locks, bollards,
security guards, etc. to prevent carts from leaving the property.

2. Alternatively, businesses can satisfy the requirement for a Containment Plan if they agree
to contract with a cart retrieval service that will proactively canvas the area and pick up
carts within 24 hours.

3. Businesses that fail to submit a Cart Containment Plan, or fail to implement it, are subject
to civil penalties or administrative citations. Penalties are listed as up to $1,000.00, with
additional fines per day of non-compliance.

4. Some cities required the containment plans to be reviewed annually, and charged a fee for
City review and approval/inspection.
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Considerations:
Should the City wish to pursue an amendment to its shopping cart ordinance along the lines of
the cities noted above, several items will need o be considered, including the following:

1. Wheel locks or other disabling devices are the most effective method and can be more
easily accommodated with new development. Some cities require this as the only option
for new retail businesses, or for substantial remodels of over 5,000 sq.ft. Most cities did
not require this method for existing developments, due to cost. This requirement can also
be imposed on new development as a condition of approval.

2. Would the new requirements apply fo all businesses with carts, or only those over a
certain number? Would it apply to only new establishments, or retroactively to all retailers
with carts?

3. Implementation of the program will require substantial planning and code enforcement
staff time to inventory all the retailers that would be required to comply, provide notification
and informational workshops to the businesses, review the Containment Plans, conduct
inspections for compliance, process administrative citations and other remedies for non-
compliance, and review and inspect the operations on an annual basis, as required.

4. Given the City's current budget status and staffing limitations, the City Council/City
Manager would need to determine the priority assigned {o the preparation and
implementation of any proposed ordinance (including City Attorney time) in relation fo
other City projects and programs. In addition, the City Council has recently indicated
concern with initiating new programs unless they could be conducted as "cost neutral”.

Respectiully Submitted by:

Community Development Director

ATTACHMENTS:
1. California Business & Professions Code Section 22435
2. Hemet Municipal Code Chapter 30-71 thru 30-79
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Business & Professions Code §§ 22435-22435.8 (Shopping Cart Regulations)

1. These sections do not prohibit the adoption of a location ordinance that regulates or
prohibits the removal of shopping carts except to the extent any provision of such an
ordinance expressly conflicts with any provision of these sections.

2. If a shopping cart has a sign permanently affixed to it that meets the statutory
requirements (see #3 below), the following acts are misdemeanors:

a. Remove a shopping cart from the premises or parking area of a retail
establishment with the intent to temporarily or permanently deprive the owner or
retailer of possession of the cart.

b. Be in possession of any shopping cart that has been removed from the premises or
parking area of a retail establishment with the intent to temporarily or
permanently deprive the owner or retailer of possession of the cart.

c. Bein possession of a shoppi'ng cart with serial numbers removed, obliterated or
altered, with the intent to temporarily or permanently deprive the owner or retailer
of possession of the cart.

d. Leave or abandon a shopping cart at a location other than the premises or parking
area of the retail establishment with the intent to temporarily or permanently
deprive the owner or retailer of possession of the cart.

e. Alter, convert, or tampers with a shopping cart, or remove any part thereof, or to
remove, obliterate or alter serial numbers on a cart, with the intent to temporarily
or permanently deprive the owner or retailer of possession of the cart.

f. Be in possession of a shopping cart while that cart is not located on the premises
or parking area of a retail establishment with the intent to temporarily or
permanently deprive the owner or retailer of possession of the cart.

3. The acts in #2 above are illegal if a cart has a sign permanently affixed to it that:
a. Identifies the owner of the cart or the retailer, or both,

b. Notifies the public of the procedure to be utilized for authorized removal of the
cart.

¢. Notifies the public that the unauthorized removal of the cart from the premises or
parking area of the retail establishment, or the unauthorized possession of the cart,
is a violation of state law.

d. Lists a valid telephone number or address for returning the cart removed from the
premises or parking area to the owner or retailer.

4. These provisions do not preclude prosecution for theft.

RIV #4852-0866~5605 v



5. These sections do not apply to owners, retailers, their agents or employees, or to
customers who have written consent from the owner or retailer to be in possession and/or
remove the shopping cart from the premises/do any of the otherwise prohibited acts.

6. Impounding shopping carts by a city: This is a matter of statewide concern and is
governed solely by Section 22435.7

a. Carts that may be impounded:
i. A shopping cart with a sign affixed to it may be impounded by a city if:

1. The cart is located outside of the premises/parking area of a retail
establishment, AND

2. The cart is not retrieved within 3 business days from the date the
owner of the cart receives actual notice from the city of the cart’s
discovery and location.

ii. Alternatively, a city may impound a shopping cart with a sign affixed to it
located outside of the premises/parking area immediately upon discovery
provided that:

1. The owner is provided actual notice within 24 hours following the
impound and informs them of where to claim the cart, AND

2. I the shopping cart is reclaimed within 3 business days following
the date of the actual notice, it shall be released at no charge
whatsoever (including waiver of impound/storage fees and fines
that would otherwise be applicable). Fees and fines only begin to
accrue on the 4™ day and every day thereafter.

ii. A shopping cart that would impede emergency services can be impounded
immediately.

b. A city can recover its actual costs in impounding carts.

c. Carts must be held at a Jocation that is reasonably convenient to the owner of the
cart, and that is open at least 6 hours every business day.

d. A city can fine the owner of a cart in an amount not to exceed $50 per
“occurrence” in excess of 3 during a 6-month period for failure to retrieve carts.
An “occurrence” includes all carts impounded in a one-day period (i.e. if 10 carts
are impounded on the same day, that is 1 occurrence, not 10}. Any cart reclaimed
under the alternative impound procedure within 3 business days of the actual
notice to the owner shall not be deemed an “occurrence.”

e. Any cart not reclaimed within 30 days may be sold or disposed of by the city.

RIV #4852-0866-5605 v1
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§ 30-64 HEMET CODE

Sec. 30-64. Notice to department of motor
vehicles.

Within five days after the date of removal of
the vehicle, or parts thereof, pursuant to this
division, notice shall be given to the department
of motor vehicles identifying the vehicle, or parts
thereof, removed. At the same time, there shall be
transmitted to the department of motor vehicles
any evidence of registratior. vailable, including
registration certificates, cer. ‘cates of title and
license plates.

(Ord. No. 1450; Code 1984, § 9713)

See. 30-65, Assessment of costs of removal.

If the administrative costs and the cost of
removal which are charged against the owner of a
parcel of land pursuant to section 30-61 are not
paid within 30 days of the date of the order, or the
final disposition of an appeal therefrom, such
costs shall be assessed against the parcel of land
pursuant to Government Code § 38773.5, and
shall be transmitted to the tax collector for collec-
tion. The assessment shall have the same priority
ag other city taxes.

{Ord. No. 1450; Code 1984, § 9714)

See. 30-66. Parldng or storage of inopera-
tive or dismantled vehicle.

It is unlawful and a misdemeanor for any
person to abandon, park, store, leave or permit
the abandonment, parking, storing or leaving of
any licensed or unlicensed vehicle, or parts thereof,
which is in sn abandoned, wrecked, dismantied or
inoperative condition upon any private property
or public property, not including highways, within
the city, for a period in excess of five days, unless
such vehicle, or parts thereof, is completely en-
closed within a building in a lawful manner where
it is not plainly visible from the street or other
public or private property, or unless such vehicle
is stored or parked in a lawful manner on private
property in conpection with the business of a
licensed dismantler, a licensed vehicle dealer or a
junkyard.

(Ord. No. 1450; Code 1984, § 9715)

Cross references—Parking, storage and repair of vehi-
cles in residential zones, § 78-151 et seq.; zoning, .ch. 80.

Sec. 30-87. Failure to remove abandoned or
inoperative vehicle.

It is unlawful and a misdemeanor, punishable
as ‘rovided in section 1-8, for any person to fail or
re: ;e toremove an abandoned, wrecked, disman-
tlec or inoperative vehicle, or parts thereof, or
refuse to abate such nuisance when ordered to do
so in accordance with the abatement provisions of
this division or state law where such state law is
applicable. _

(Ord. No. 1450; Code 1984, § 9716)

Sec. 30-68. Prohibited storage.

Any person that utilizes any property within
any commercial zone within the city limits for the
purpose of storing any inoperable motor vehicles
or major appliances, or who shall store or main-
tain any such inoperable motor vehicles or major
appliances on any property within the city not
inside a building, shall be in violation of the terms
of this article.

(Ord. No. 34; Ord. No. 541; Code 1984, § 9401)

Secs. 30-69, 30-70. Reserved.

DIVISION 3. WRECKED, DISMANTLED OR
ABANDONED SHOPPING CARTS*

Sec. 30-71. Declaration of public nuisance.

The city council hereby makes the following
findings and declarations:

The accumulation of wrecked, dismantled, aban-
doned, or shopping carts which are not prop-
erly identified as provided in section 30-73, or
parts thereof, on public property is found to
create a condition tending to reduce property
values, to promote blight and deteridration, to
constitute an attractive nuisance creating a
hazard to the health and safety of minors, to be
aesthetically detrimental to the community,
and to be injurious to the health, safety and
general welfare. Therefore, the presence of
such shopping carts, or parts thereof, on public

*Editor's note—Ordinance No. 1557, adopted February
11, 1997, added 8§ 30-150--30-158. However, in order to
provide better classification, such sections were redesignated
to article I, nuisances as §§ 30-71—30-79.

Supp. Ne. 15 CD36:8
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ENVIRONMENT

property, is declared to conmstitute a public

nuisance which may be abated as such in

accordance with the provisions of this article.
(Ord. No. 1557, 2-11-97)

See. 30-72. Definitions as used in this divi-
siomn.

Parking area means a parking lot or other
property provided by a retailer for use by a
customer for parking an automobile or other
vehicle, Parking area shall further include the
entire parking area used by a multi-store complex
or shopping center wherein a retailer is located.

Parkway shall mean that area between the
sidewalks and the curb of any street, and where
there is no sidewalk, that area between the edge
of the roadway and the property line adjacent
thereto. Parkway shall also include any area

within a roadway which is not open to vehicular

travel.

Public property shall mean and include, but not
be limited to, all that area dedicated to public use
for public street purposes, civic purposes, road-
ways, parks, parkways, alleys, sidewalks, flood
control channels, and any other public right-of-
way.

Shopping cart means a basket which is mounted
on wheels or a similar device generally used in a
retail establishment by a customer for the pur-
pose of transporting goods of any kind.

(Ord. No. 1557, 2-11-97) '

Sec. 30-73. Identification of shopping carts.

All shopping carts used in the city shall be
properly identified by the owner thereof with a
sign permanently affixed to it that identifies the
owner of the cart or the retailer, or both; notifies
the public of the procedure to be utilized for
authorized removal of the cart from the premises;
notifies the public that the unauthorized remeoval
of the cart from the premises or parking area of
the retail establishment, or the unauthorized
possession of the cart, is a violation of state law;
and lists a valid telephone number or address for
returning the cart removed from the premises or
parking area to the owner or retailer.

(Ord. No. 1557, 2-11-97)

Supp. No. 16

§ 30-75

Sec. 30-74. Notice of posting.

There shall be posted by the owner of any retail
establishment furnishing a parking area and shop-
ping carts for its customers, prominently and
conspicuously at all entrances to the parking
areas and at all entrances to the retail establish-
ment, a notice in substantially the following form:

Removal of shopping carts (laundry carts, if
applicable) from these premises is prohibited
by law, H.M.C. Section 30-154

{Ord. No. 1557, 2-11-97)

Bec. 30-75. Unlawful acts.

It is unlawful to do any of the following acts, if
a shopping cart has a permanently affixed sign as
provided in section 30-73:

(1) Toremove a shopping cart from the prem-
ises or parking area of a retail establish-
ment with the intent to temporarily or
permanently deprive the owner or re-
tailer of possession of the cart.

(2) To be in possession of any shopping cart
that has been removed from the premises
or the parking area of a retail establish-
ment, with the intent to temporarily or
permanently deprive the owner or re-
tailer of possession of the cart.

(3) Tobe in possession of any shopping cart or
laundry cart with serial numbers re-
moved, obliterated or altered, with the
intent to temporarily or permanently de-
prive the owner or retailer of possession of
the cart.

(4) To leave or abandon a shopping cart at a
location other than the premises or park-
ing area of the retail establishment with
the intent to temporarily or permanently
deprive the owner or retailer of posseasion
of the cart.

(5) To alter, convert or tamper with a shop-
ping cart or to remove any part or portion
thereof or to remove, obliferate or alter
gerial numbers on a cart, with the intent
to temporarily or permanently deprive
the owner or retailer of possession of the
cart.

CD30:8.1



§ 30-75

(8) 'To be in possession of any shopping cart
while that cart is not located on the prem-
ises or parking lot of a rezail establish-
ment, with the intent ts tempor -ly or
permanently deprive iz.: owner -~ re-
tailer of possession of the cart.

(7) This chapter shall not apply to the owner
of a shopping cart or to a retailer, or to
their agents or employees, or to a cus-
tomer of a retail establishment who has
written consent from the owner of a shop-
ping cart or a retailer to be in possession
of the shopping cart or to remove the
shopping cart from the premises or park-
ing area of the retail establishment.

(Ord. No. 1557, 2-11-97)

Seec. 30-76. Enforcement.

The provisions of this chapter shall be admin-
istered and enforced by the city manager or his
authorized representative. In the enforcement of
this chapter, the city manager, or his authorized
representative, may enter upon public property to
examine a shopping cart or parts thereof, or to
obtain information as to the identity of a shopping
cart and remove, or cause removal of, a shopping
cart, or parts thereof, declared to be a nuisance
pursuant to this chapter.

{Ord. No. 1557, 2-11-97)

Sec. 30-77. Shopping cart abatement.

Upon discovering the existence of wrecked,
dismantled, abandoned, or shopping carts which
are not properly identified as provided in section
30-73, or parts thereof, on public property within
the city, the city manager, or his authorized
representative, shall have the authority to cause
the abatement and removal thereof in accordance
with the procedures described in this chapter.
(Ord. No. 1557, 2-11-87)

Sec. 30-78. Procedures for abatement.

(a) A shopping cart that has a sign affixed to it
in accordance with section 30-73 may be im-
pounded by the city, provided both of the following
conditions have been satisfied:

(1) The shopping cart is located outside the
premises or parking area of a retail estab-
lishment.

Supp. Ne. 15
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(2) The shopping cart is not retrieved within
three business days from the date the
owner of the shopping cart, or his or her
agent, receives actual notice from the ci*v
of the shopping cart's discovery and lc
tion.

(b) In instances where the location of 2 -
ping cart will impede emergency servic: :he
shopping cart may be removed immediate:y from
public or private property.

{¢) A shopping cart on public property which
does not have a sign affized to it as described in
section -30-73 may be immediately impounded by
the city.

(d} Any shopping cart that is impounded by
the city pursuant to this chapter shall be held at
a location that is both:

(1} Reasonably convenient to the owner of
tha shooping cart; and

(2) ¢ - for business at least six hours of
each business day.

(e) The city council may provide by resolution
for the recovery of the actual cost in providing the
service of impounding shopping carts.

(f) In addition to the fee for the service of
impounding shopping carts, a fine in the amount
of $50.00 is hereby imposed upon each owner of a
shopping cart for each occurrence in excess of
three du:'~+ a specified six-month period for
failure to reurieve shopping carts in accordance
with this section. An oceurrence includes all shop-
ping carts impounded in accordance with this
chapter in a one-day period.

{g) Any shopping cart not reclaimed from the
city within 30 days of receipt of a notice of
violation by the owner of the shopping cart may
be sold or otherwise disposed of by the city.

(h) A notice, a8 required by this chapter, may
be served personally upon the designated owner
or retailer identified in a sipn permanently af-
fixed to a shopping cart as prescribed in section
30-73 or by mail as prescribed by California Code
of Civil Procedure Section 1013.

(Ord. No. 1557, 2-11-97) -

CD30:8.2
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Sec. 30-79. Invalid or unconstitutional pro-
visions

If any provision of this chapter should be
declared by a court of competent jurisdiction to be
invalid or unconstitutional, the remaining sec-
tions hereof shall remain in full force and effect.
(Ord. No, 1557, 2-11-97)

DIVISION 4. ADMINISTRATIVE CITATIONS*

Sec. 30-80. Purpose and infent.

The enforcement of the city's Municipal Code is
vital to the protection of the public's health, safety
and guality of life. Under Government Code
§ 53069.4, the city is authorized to adopt an
administrative citation program as an alternative
method of enforcing Code violations. The purpose
of issuing administrative citations pursuant to
this division is to encourage compliance with the
provisions of this Code and to provide a method of
holding persons responsible when they fail or
refuse to comply with the provisions of this Code.
The use of this division is also intended to mini-
mize the expense and delay associated with pur-
suing Code violations through the civil or crimi-
nal justice system.

(Ord. No. 1791, § 2(Esh. B), 2-12-08)

Sec. 30-80.1. Definitions.

For the purposes of this division, the following
definitions apply to these words and phrases:

Administrative citation or cilalion means a
written notice fo a responsible person that a
violation of this Code has occurred and an assess-
ment of a civil fine issued by a code enforcement
officer.

Administrator means the city manager of the
City of Hemet or the city manager's designee,
including but not limited to the code enforcement
manager.

+*Editor’s note—Section 2 and Exhibit B, of Ord. No.
1751, adopted Feb. 12, 2008, added provisions designated as
§8 30-80—30-92, Inasmuch as §§ 30-91 and 30-92 already
exist and to allow for future expansion of Art. IL, the provisions
of Ord. No. 1791 have been redesignated as §§ 30-80—30-
80.12.

Supp. No. 38

$ 30-80.2

Continuing violation means either (1) a partic-
wlar violation of the Code continuing for more
than 24 hours without correction or abatement, or
(2) a repeated, consecutive violation of the same
offenge without intervening days.

Enforeement official means code enforcement
manager, police chief, fire chief, building official,
their designees, and any person authorized to
enforce certain provisions of this Code.

Legal interest means any interest that is rep-
resented by a deed of trust, quitclaim deed, mort-
gage, judgment lien, tax or assessment lien,
mechaniec’s lien or other similar instrument, which
ig recorded with the county recorder.

Notice of violation means a written notice to a
responsible person that a violation of this Code
has occurred and a warning that an administra-
tive citation assessing fines will be issued unless
the violation is ceased and abated: -

Responsible person means any person or per-
sons that an enforcement official determines is
responsible for causing or maintaining a violation
of this Coede. The term "responsible person” in-
cludes, but is not limited to, a property owner,
tenant, person with a legal interest in real or
personal property, or person in possession or
control of real or personal property.

(Ord. No. 1791, § 2(Exh, B), 2-12-08)

See. 30-80.2. General citation authority and
-applicability.

(2) This division authorizes use of administra-
tive citations that are in addition to all other legal
remedies, criminal or civil, that the city may
pursue to address any violation of this Code.

{b) The use of this division is ab the sole
discretion of the city manager, city attorney, and
the city’s enforcement officials.

(¢) Any enforcement official, upon determining
that a provision of this Code which such officer is
charged to enforce has been violated, has the
authority to issue an adminigtrative citation fo
any responsible person in accordance with the
procedures set forth in this division.

Ch30:8.3
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